
1937  DWLR.COM    Daily Washington Law Reporter                                                                                                                       Wednesday, September 9, 2015

TABLE OF CASES
D.C. Superior Court

Johnson v. National Railroad Passenger       
Corp. ...... ...........................................1937

Also in this issue

Robert E. Wone Conference.....1939

Attorney Disciplines ..................1943

Legal Notices .............................1943

Johnson —  cont’d on page 1938

Volume 143 — Number 175 — Page 1937
Wednesday, September 9, 2015

The Daily Washington

LAW
Reporter

Established in 1874Established in 1874

D.C. Superior Court
TOrT LAw
NegligeNce / Federal employer’s liability act / staNdard oF care / Federal railroad saFety 
ACT / FEdErAL PrECLuSiOn / CAuSAL Link / PrOOF OF LOST wAgES
Summary judgment is not appropriate in an action by a railroad engineer alleging injury from an improperly lubricated switch 
since Plaintiff has satisfied the requirement for standard of care and genuine issues of material fact exist. Plaintiff sufficiently 
established a standard of care under the relaxed burden of proof required by the Federal Employer’s Liability Act (“FELA”) 
through expert testimony about industry practices and customs and Defendant’s failure to adhere to its own internal regula-
tions. Genuine issues of material fact remain regarding whether Defendant breached that standard, which must be decided 
by a jury. Plaintiff’s claims are not precluded by 49 C.F.R. § 213.103 because there is a genuine issue of material fact whether 
the work area around the switch constituted a walkway; earlier precedent has held that regulation does not preclude FELA 
claims regarding the use of ballast in walkways; federal preclusion is an affirmative defense and there is a genuine issue of 
material fact; and summary judgment should not be granted given the importance of jury remedy in FELA actions. There is a 
genuine issue of material fact whether the evidence will establish a causal link between Defendant’s conduct and Plaintiff’s 
injuries. Defendant argues that Plaintiff’s injuries could have come from unrelated activities while Plaintiff’s medical evidence 
and expert testimony all support a causal relationship. A genuine issue of material fact exists as to whether Plaintiff has suf-
ficiently proven lost wages, specifically in regards to whether Plaintiff worked immediately following the injury and whether 
he could return to physically demanding positions that are similar to his previous position. Defendant’s motion for summary 
judgment is denied.

wiLLiE F. JOHnSOn, Jr. v. nATiOnAL rAiLrOAd PASSEngEr COrPOrATiOn
D.C. Super. Ct. No. 2013 CA 001107 B. Decided on August 26, 2015. (Hon. John M. Mott. J.). Mark Glen Sokoloff, Esq. of Hach & Rose and  
Lawrence M. Mann, Esq. for Plaintiff, Dawn Singleton, Esq. of Bonner Kiernan Trebach & Crociatta for Defendant. Cite as: Johnson v. National 
Railroad Passenger Corp., 143 Daily Wash. L. Rptr. 1937 (D.C. Super. Ct. Aug. 26, 2015).

ORDER 
 MOTT, Judge: This matter is before the court on defendant 
National Railroad Passenger Corporation’s (“Amtrak’s”) Motion for 
Summary Judgment, plaintiff Willie F. Johnson’s opposition, and 
Amtrak’s reply thereto.  Johnson brings a negligence claim under the 
Federal Employer’s Liability Act (“FELA”) 1 for Amtrak’s failure to 
properly lubricate a hand thrown switch and its failure to provide a 
safe walkway.  Amtrak moves for summary judgment, arguing that 
(1) Johnson failed to establish a standard of care for the lubrication 
of switches in a rail yard and for sloped ballast in an area near a 
hand thrown switch as it relates to walkways; (2) Johnson failed 
to establish a causal link between Amtrak’s conduct and Johnson’s 
injury; and (3) Johnson’s claim of lost wages requires speculation and 
is not reasonably certain.  Johnson responds that the proffered expert 
testimony sufficiently establishes both a standard of care and a causal 
link, and the determination of lost wages remains a question for the 
jury.  For the reasons stated below, the court denies Amtrak’s Motion 
for Summary Judgment. 

Background 
 Johnson worked for Amtrak as a Class 4 Engineer until November 
27, 2010.  Johnson’s job duties included the throwing of switches for 
the adjustment of tracks to facilitate trains entering and exiting the 

Amtrak Ivy City Maintenance Facility Annex.  Johnson alleges that 
on February 19, 2010, he attempted to throw switch #944, and the 
handle jammed.  This allegedly resulted in acute lumbar and left leg 
pain.  Johnson claims that when he felt the pain, he took a few steps 
backward, slipped and fell from the ballast (gravel/broken stone) 
down an embankment and into a ravine (the area at the bottom of 
an embankment), suffering injury to his hip and lower back. 
 On March 8, 2010, Johnson sought treatment from William 
Tanner, M.D., a primary 
care physician at Patient 
First for injuries sustained 
following the accident.  Dr. 
Tanner referred Johnson 
to an orthopedist, Michael 
J. Magee, M.D., for his 
hip and lower back pain.  
During Johnson’s March 
10, 2010 visit, Dr. Magee 
made the following notation: 
“[ Johnson] fell on the snow a 
couple of weeks before this.”  
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Dr. Seyla opined that Johnson reached maximum 
medical improvement in June 2012, and could return 
to Amtrak.  Johnson currently works as a bus driver.  
Amtrak contends that Johnson has no intention of 
returning to Amtrak, although physically capable 
to do so.  Johnson rebuts this claim by providing 
the expert testimony of Dr. Charles Kincaid, who 
opined that Johnson remains non-competitive 
in performing his past relevant work as a Class 4 
Engineer. 
 Amtrak now moves for summary judgment, 
claiming that Johnson failed to establish a standard 
of care for a jury to determine liability, Johnson failed 
to establish a causal link between Johnson’s injuries 
and Amtrak’s conduct, and Johnson failed to provide 
sufficient proof of lost wages. 

Standards of Review 
I. Summary Judgment  

 To prevail on a motion for summary judgment, 
the moving party must demonstrate, based upon 
the pleadings, discovery, and any affidavits or other 
materials submitted, that there is no genuine issue as 
to any material fact in dispute and that the movant 
is therefore entitled to judgment as a matter of law.  
Grant v. May Dep’t Stores Co., 786 A.2d 580, 583 
(D.C. 2001); Super. Ct. Civ. R. 56(c).  A trial court 
considering a defendant’s motion for summary 
judgment must view the pleadings, discovery 
materials and affidavits or other materials in the 
light most favorable to the plaintiff and may grant 
the motion only if a reasonable jury could not find 
for the plaintiff as a matter of law.  Grant, 786 A.2d 
at 583 (citing Nader v. De Toledano, 408 A.2d 31, 42 
(D.C. 1979)); Bailey v. District of Columbia, 668 A.2d 
817, 819 (D.C. 1995).  Furthermore, the court must 
take care to avoid weighing the evidence, passing 
on the credibility of witnesses, or substituting its 
judgment for that of the jury.  See Corley v. BP Oil 
Corp., 402 A.2d 1258, 1263 (D.C. 1979). 
 The party moving for summary judgment has the 
initial burden of proving that there is no genuine 
issue of material fact in dispute.  If the moving party 
carries its initial burden, then the non-moving party 
assumes the burden of establishing that there is a 
genuine issue of material fact in dispute.  Grant, 
786 A.2d at 583 (citing O’Donnell v. Associated Gen. 
Contractors of Am., Inc., 645 A.2d 1084, 1086 (D.C. 
1994)).  The non-moving party may not simply rest 
on conclusory allegations or denials of the movant’s 
pleadings to establish that a genuine issue of material 
fact is in dispute.  Boulton v. Inst. of Int’l Educ., 808 
A.2d 499, 502 (D.C. 2002); Super. Ct. Civ. R. 56(e).  
Rather, to avoid conceding a fact, the non-moving 
party must come forward with a response showing 
that there is a genuine issue for trial.  Adickes v. 

Plaintiff ’s Exhibit L at 107.  Dr. Magee further 
noted that Johnson showed “[m]ild tenderness 
to palpitation near the left S1 joint.” Id. During a 
subsequent office visit on April 7, 2010, Dr. Magee 
noted a left hip contusion and lower back pain and 
continued Johnson with physical therapy.  Johnson 
underwent eight weeks of physical therapy, from 
February 2010 to April 2010, for treatment of his 
injuries.  
 On August 20, 2010, Johnson returned to Dr. 
Magee after he became symptomatic again.  Dr. 
Magee referred Johnson to an orthopedic surgeon, 
Leonid Seyla, M.D., who practices in the same 
office as Dr. Magee, and sent Johnson for an MRI 
study of his lumbar spine.  Johnson visited Dr. Seyla 
in September 2010 and January 2011.  Johnson 
ceased treatment with Dr. Seyla for approximately 
nine months, but commenced treatment again in 
October 2011 because of “new and aggressive pain.”  
Dr. Seyla recommended surgery to relieve Johnson’s 
symptoms after performing additional radiology 
studies, which showed no change in Johnson’s 
condition.  Johnson underwent a spinal fusion in 
December 2011 for his back injuries. 
 Amtrak alleges that Johnson’s need for surgery 
resulted from an injury unrelated to his employment 
with Amtrak because Johnson’s employment with 
Amtrak ceased in November 2010. Amtrak 
further contends that because Amtrak did not 
employ Johnson during the nine-month period of 
non-treatment, no casual link exists between the 
February 19, 2010 accident and the pain that Dr. 
Seyla described as “new and aggressive.” 
 Johnson counters that his on-the-job injury on 
February 19, 2010, necessitated the surgery and 
that he remained in “full remission” during the 
nine-month period of non-treatment.  Moreover, he 
proffers the deposition of Dr. Seyla, who provides 
that the February 2010 incident led to Johnson’s 
surgery. 
 The parties dispute the amount of time Johnson 
missed from work while an employee of Amtrak.  
Johnson first received work restrictions in October 
2011, after his employment with Amtrak had 
ended.  In addition, Johnson could not work 
from December 19, 2011–June 12, 2012, because 
of the spinal fusion surgery.  Amtrak contends 
that Johnson missed no work due to his alleged 
injuries, and Johnson contends he missed work 
while undergoing physical therapy.  Moreover, the 
parties dispute why Johnson’s employment ended 
in November 2010.  Johnson contends that Amtrak 
terminated him, and Amtrak contends that Johnson 
left willingly. 
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S.H. Kress & Co., 398 U.S. 144, 160 (1970). 
Moreover, general hearsay assertions of 
others cannot create a factual dispute that 
survives a motion for summary judgment.  
See, e.g., Burleson v. Burleson, 277 A.2d 647, 
649 (D.C. 1971); Stewart v. Ashcroft, 352 F.3d 
422, 431 (D.C. Cir. 2003); Tsehaye v. William 
C. Smith & Co., Inc., 402 F. Supp. 2d 185, 195 
(D.D.C. 2005); Hussain v. Principi, 344 F. 
Supp. 2d 86, 100 (D.D.C. 2004).  “Rule 56(c) 
mandates the entry of summary judgment … 
against a party who fails to make a showing 
sufficient to establish the existence of an 
element essential to that party’s case, and 
on which that party will bear the burden of 
proof at trial.” Celotex Corp. v. Catrett, 477 
U.S. 317, 322 (1986); see Boulton, 808 A.2d 
at 502; Adickes, 398 U.S. at 160–61. 

II. FELA2 
 FELA is a broad remedial statute that 
must be construed liberally to achieve its 
humanitarian purposes.  Urie v. Thompson, 
337 U.S. 163, 180 (1949).  Importantly, the 
language of 45 U.S.C. § 51, which provides 
damages for injury caused “in whole or in 
part from the negligence … of such carrier,” is 
accompanied by case law that emphasizes the 
relaxed standard of causation for negligence 
cases under FELA.  Therefore, FELA applies 
a relaxed burden of proof for plaintiffs 
bringing FELA claims.  See Consol. Rail Corp. 
v. Gottshall, 512 U.S. 532, 542-543 (1994). As 
the court held in Gottshall, “[under FELA] 
the test of a jury case is simply whether the 
proofs justify with reason the conclusion that 
employer negligence played any part, even the 
slightest, in producing the injury or death 

for which damages are sought …” See Fogg 
v. Nat’l R.R. Passenger Corp., 585 A.2d 786, 
790 (D.C. 1991) (citing Rogers v. Missouri 
Pac. R.R., 352 U.S. 500, 506–07 (1957)).  

The Supreme Court has outlined the 
duty of the judiciary in examining a 
FELA claim:  
Judicial appraisal of the proofs to 
determine whether a jury question is 
presented is narrowly limited to the 
single inquiry whether, with reason, 
the conclusion may be drawn that 
negligence of the employer played any 
part at all in the injury or death.  Judges 
are to fix their sights primarily to make 
that appraisal and, if that test is met, are 
bound to find that a case for the jury is 
made out whether or not the evidence 
allows the jury a choice of other 
probabilities.  The statute expressly 
imposes liability upon the employer to 
pay damages for injury or death due ‘in 
whole or in part’ to its negligence.    

Rogers, 352 U.S. at 506-07.  The Court has 
found that deprivation of a jury trial in 
doubtful or close cases brought under FELA 
would abridge a large portion of the relief 
afforded by Congress.  Bailey v. Cent. Vermont 
Ry., 319 U.S. 350, 354 (1943).  Thus, the right 
to a jury determination is part and parcel 
of the liberal remedy afforded to railroad 
workers under FELA.  Id. 

Analysis 
 Section A of the analysis focuses on 
whether Johnson sufficiently established a 
standard of care applicable to the lubrication 
of switches and ballast in an area near a 

hand thrown switch; additionally, Section 
A analyzes whether a genuine issue of fact 
exists as to whether Amtrak deviated from 
the applicable standard of care.  Section B 
analyzes whether the Federal Railroad Safety 
Act (“FRSA”) precludes Johnson’s negligence 
claim.  Section C analyzes whether a genuine 
issue of fact exists as to a causal link between 
Amtrak’s conduct and Johnson’s injuries.  
Finally, Section D analyzes whether Johnson 
has provided sufficient proof of lost wages. 

A. Johnson Has Provided Sufficient 
Evidence to Proceed to Trial on the Issue 

of Standard of Care, and Genuine Issues of 
Material Fact Exist as to Whether Amtrak 
Deviated from the Applicable Standard of 

Care 
 The plaintiff has the burden of establishing 
“the applicable standard of care, a deviation 
from that standard by the defendant, and a 
causal relationship between the deviation 
and the plaintiff ’s injury.” Meek v. Shepard, 
484 A.2d 579, 581 (D.C.1984). Expert 
testimony is required to prove the standard of 
care where a subject matter at issue is beyond 
the “realm of knowledge of an average lay 
person.” Young v. D.C., 752 A.2d 138, 145-
46 (D.C. 2000).  “Where expert testimony 
is necessary, however, it is not sufficient if 
it consists merely of the expert’s opinion as 
to what he or she would do under similar 
circumstances.” Toy v. District of Columbia, 
549 A.2d 1, 7 (D.C. 1988) (citations 
omitted).  The expert must clearly articulate 
and reference “a standard of care by which the 
defendant’s actions can be measured.” District 
of Columbia v. Carmichael, 577 A.2d 312, 314 
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(D.C. 1990) (citations omitted).  Plaintiff 
must establish a standard of care by which 
a trier of fact could measure the conduct 
of a defendant and determine whether that 
conduct deviated from the standard.  Id. at 
316. 
 In order to establish a basis for the jury 
to determine liability, Johnson has proffered 
the expert opinion of Ray Duffany.  Duffany 
formed two conclusions.  First, he opined that 
defendant failed to properly lubricate switch 
#944.  According to Duffany, a nationwide 
standard exists common to Amtrak and other 
rail carriers across the country that mandates 
the lubrication of switches on an “as needed” 
basis, a standard which varies according to 
local factors such as weather, environmental 
conditions, and the age/use of the switch.  
Moreover, Duffany has concluded, “[i]f you 
are a prudent railroad manager, you are going 
to make sure that you lubricate and clean 
your switches as needed.”  Finally, Duffany 
referenced Amtrak’s internal regulation of 
lubricating switches on an “as needed” basis 
and found that Amtrak did not adhere to 
these standards.  
 In addition, Duffany opined that the 
absence of a walkway at switch #944 
constitutes a contributing factor of Johnson’s 
injuries.  According to defendant, the industry 
standard for an area around the subject switch 
requires a flat and level surface.  In the present 
case, Duffany concludes that the sloped 
ballast adjacent to the switch unsafely did not 
meet the industry standards and contributed 
to Johnson’s injuries.  Duffany referenced 
a number of laws and industry practices 
to articulate a standard of care.  Duffany 
based his opinion on a diagram from Union 
Pacific Railroad that specifies the appropriate 
dimensions of a walkway adjacent to a switch, 
Arizona’s administrative code that establishes 
walkway widths, and a General Order of 
California that includes several diagrams and 
verbiage defining walkway dimensions.   
 The parties agree that no national standard 
of care exists in this matter.  Defendant 
contends, however, that plaintiff has failed 
to establish a standard of care and that 
this failure precludes plaintiff ’s negligence 
claim.  According to defendant, Duffany’s 
“as needed” and “based on local conditions” 
standards remain insufficient to establish the 
standard upon which a jury can determine 
liability.  In addition, defendant argues 
that the sources that Duffany relies on are 

inconsistent. 
 Plaintiff argues that consistent with 
FELA’s relaxed standard of burden of proof 
and the lack of a national standard, Duffany 
has sufficiently established a standard of care.  
Plaintiff contends that the standard of proof 
which defendant requests the court to apply 
is a more stringent standard than FELA 
requires.  The court agrees. 
 In situations in which no national standard 
of care exists, our Court of Appeals has 
looked to industry customs and practices 
to help determine standards of care which, 
unquestionably, would be relevant to the 
issue of negligence.  Beard v. Goodyear Tire & 
Rubber Co., 587 A.2d 195, 199 (D.C. 1991) 
(holding plaintiff ’s submission of affidavits 
and other materials by merchants in the same 
industry represent that procedures employed 
by plaintiff conform to those generally used 
by members of their industry, or at least by 
many of them).  Moreover, industry customs 
may influence the standard of care.  See Sledd 
v. Washington Metro.  Area Transit Auth., 
439 A.2d 464, 469 (D.C. 1981).  Thus, a 
defendant establishes due care by conforming 
with industry standards, unless a plaintiff 
produces contrary evidence, showing that 
defendant created an unreasonable danger.  
Id. 
 Following the test set in Gottshall, the 
court must consider whether Amtrak’s 
alleged negligence played any part, even 
the slightest, in producing Johnson’s injury.  
512 U.S. at 542-543. In order for the court 
to determine if plaintiff has established a 
standard of care, the court must consider 
the plaintiff ’s relaxed burden of proof under 
FELA and further described in Gottshall, 
Duffany’s reference to industry customs and 
practices, and Amtrak’s failure to adhere to 
its own internal regulations.  
 Where, as here, genuine issues of material 

fact remain as to whether Amtrak breached 
these standards it is the duty of the jury, 
not the court, to weigh the evidence and 
assess the credibility of the expert witnesses 
and others.  See Corley, 402 A.2d at 1263.  
Sufficient evidence exists for a reasonable 
jury to determine whether: (1) defendant’s 
failure to lubricate switch #944 in accordance 
to “as needed” standards; and (2) Amtrak’s 
failure to meet industry standards of 
walkway dimensions contributed to causing 
Johnson’s injuries.  Therefore, the court denies 
defendant’s motion for summary judgment.  
B. FRSA Does Not Preclude Johnson’s Claim 

Based Upon an Inadequate Walkway and 
Improperly Sloped Ballast  

 Amtrak argues that 49 C.F.R. § 213.103 
precludes Johnson from bringing a negligence 
claim under FELA regarding ballast that 
performs a track support function and, in 
support of its position, primarily relies upon 
the non-controlling decision in CSX Transp., 
Inc. v. Pitts, 61 A.3d 767 (Md. 2013).  In Pitts, 
the Maryland Court of Appeals held that 49 
C.F.R. § 213.103 “covers” and “substantially 
subsumes” the use of ballast that supports 
the track; however, the statute does not cover 
ballast in walkways that do not perform a 
track-support function.  Id. at 776. Thus, 
the Maryland Court found,49 C.F.R. § 
213.103 precludes allegations of negligence 
brought under FELA pertaining to the 
use of ballast as a track function, but not 
ballast used in walkways.  Id.  Additionally, 
the Pitts court held that federal preclusion, 
like its counterpart in federal preemption, 
constitutes an affirmative defense.  Id. at 
778. 
 Plaintiff responds that FRSA does not 
preclude but, rather, compliments negligence 
claims under FELA.  Moreover, plaintiff 
emphasizes 49 U.S.C. § 20103(a), which 
states, “the Secretary of Transportation, as 
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necessary, shall prescribe regulations and 
issue orders for every area of railroad safety 
supplementing laws and regulations in effect 
on October 16, 1970.” Plaintiff notes that 
the word “supplement” bars the defendant’s 
argument of preclusion.  
 This court finds Amtrak’s argument 
unpersuasive for a number of reasons.  First, 
a genuine issue of material fact exists as to 
whether the work area around the switch 
constituted a walkway.  Second, the Pitts 
court in fact held that 49 C.F.R. § 213.103 
does not preclude FELA claims regarding 
the use of ballast in walkways.  Pitts, 61 
A.3d at 776-77 (collecting twelve published 
opinions reaching the same conclusion); see 
also CSX Transp., Inc. v. Pitts, 38 A.3d 445, 
461-62 (Md. Ct. Spec. App. 2012).  Third, 
the issue of federal preclusion constitutes an 
affirmative defense that the party advocating 
preemption must prove.  Pitts, 61 A.3d at 
778.  Again, a genuine issue of material fact 
exists as to whether the work area around 
the switch constituted a walkway, and the 
issue of preemption is reserved for a jury.  
In addition, the Maryland decision does 
not constitute binding precedent.  Finally, 
given the importance of a jury remedy in 
actions brought pursuant to FELA, summary 
judgment should not be lightly granted.  
See Hernandez v. Banks, 65 A.3d 59, 64 
(D.C. 2013) (holding that rulings from 
other jurisdictions are merely persuasive 
authority).  
 The Supreme Court recently addressed the 
issue of federal preclusion, finding that when a 
statute contains a clause expressly preempting 
the operation of a state law, as here, “it makes 
a substantial difference whether that other 
statute is state or federal.” POM Wonderful 
LLC v. Coca-Cola Co., 134 S. Ct. 2228, 2238 
(2014) (holding that the FDCA did not 
preclude suit under the Lanham Act).  The 
court reasoned, however, that “[w]hen two 
[federal] statutes complement each other, it 
would show disregard for the congressional 
design to hold that Congress nonetheless 
intended one federal statute to preclude the 
operation of the other.” Id. Although dealing 
with different federal statutes, this court finds 
that the express provisions of the FRSA do 
not preclude operation of the FELA. 3 This 
court finds that 49 C.F.R. § 213.103 does not 
preclude plaintiff from bringing a negligence 
claim under FELA. 
C. Genuine Issues of Material Fact Exist as 

to Whether Johnson Has Provided Sufficient 
Evidence to Establish a Casual Connection 

 Amtrak challenges causation on two bases: 
(1) Johnson’s medical records following the 
date of the incident contain no mention 
of a work-related injury; and (2) Johnson 
remained in remission and ceased treatment 
with his orthopedic surgeon for a nine-
month period before returning to the 
surgeon with “new and aggressive pain” that 
required surgical intervention.  Amtrak 
argues that Amtrak did not employ Johnson 
during the nine-month period, and that 
the recommendation of surgery came after 
the onset of new pain; Amtrak, therefore, 
asserts that Johnson could have sustained an 
injury that required the surgery via activities 
unrelated to his employment with Amtrak.  
 Johnson counters that genuine issues of 
material fact exist relating to causation.  First, 
Dr. Seyla will testify that Johnson needed 
surgical intervention because he was injured 
when he pulled the switch and fell into the 
ravine.  Johnson will testify that he told 
doctors that he sustained his injury from 
falling at work.  Furthermore, Johnson denies 
having any prior injury to his lower back. 
 The court finds that a genuine issue of 
material fact exists regarding whether the 
evidence will establish a causal link between 
Amtrak’s conduct and Johnson’s injuries.  Dr. 
Seyla’s opinion that Johnson’s injuries resulted 
from the switch incident, the unchanged 
radiology studies of Johnson between his 
initial visit and subsequent visits to Dr. 
Seyla, and Duffany’s testimony regarding the 
inadequate conduct of Amtrak in lubricating 
switches and failure to provide a safe walkway, 
all support a causal relationship between 
Amtrak’s conduct and Johnson’s injuries.  
Pursuant to the relaxed causation burden 
of FELA claims, the importance of the jury 
remedy, and the court’s unwillingness to 
substitute its own judgment for that of a jury, 
the court denies summary judgment. 
D. Genuine Issues of Material Fact Exist as 
to Whether Johnson has Sufficiently Proven 

Lost Wages 
 Amtrak argues that Johnson has failed 
to establish proof of past and future lost 
wages.  Amtrak contends that Johnson has 
no reasonable basis on which to estimate 
past wages because (1) Johnson admitted he 
worked during the time he received treatment 
from orthopedic providers following the 
incident; (2) Johnson testified he completed 

Statement of Legal Notices
Our Public Notice section contains notices that 
are required by law to be published in a news-
paper of general circulation. These notices are 
provided to us by the Probate Division by way 
of a petitioner’s submission. In this paper, you 
will find various legal notices organized alpha-
betically, including the following types:

Notice to Creditors-Large Estate: For 
people who die after April 26, 2001, and have 
real property located in the District of Columbia 
and/or other assets of any value (such as bank 
accounts, stocks, and personal belongings), a 
large estate (also known as formal probate) may 
be opened to appoint a personal representative, 
pay debts, and make distribution of estate as-
sets to those person(s) who inherit them (either 
through a will or through the laws of intestate 
succession). This publication serves as notice 
of the personal representative’s appointment 
and establishes the deadline for filing a claim 
against the decedent’s estate or an objection to 
the proceedings.

Notice to Creditors-Small Estate: When 
a person dies with assets having a gross value 
of $40,000.00 or less, a small  estate proceeding 
may be opened to appoint a personal represen-
tative, pay claims, and make distribution of the  
estate.  

Notice of Appointment of Foreign Per-
sonal Representatives: For people who died 
after December 31, 1980, domiciled outside 
the District of Columbia but owning assets in 
the District of Columbia at the time of death, 
the person appointed personal representative in 
the other jurisdiction must file the documents 
required to open a foreign estate proceeding in 
the District of Columbia before that person will 
have authority to collect and distribute any of 
the assets located in the District of Columbia. 
Because the primary estate is not being opened 
in the District of Columbia, no personal repre-
sentative is appointed in D.C., and no letters of 
administration are issued.

Standard Probate: Unusual estates, such 
as those in which the person seeking appoint-
ment does not have priority to be appointed or 
someone is seeking admission of a copy of a 
will or exclusion of an original will, require a 
standard probate proceeding. In standard pro-
bate proceedings, there are additional filing re-
quirements and an additional set of publications 
before a personal representative is appointed.

Notice of Existence of a Revocable 
Trust: Notice of a trust that may be altered or 
terminated during the grantor’s lifetime. Since 
the trust may be altered at any time until the 
grantor’s death, it is considered part of the 
grantor’s estate and is subject to taxation. The 
property is passed on to the beneficiaries only 
after the grantor’s death, and the revocable trust 
then becomes irrevocable.

Other notices you may find in this section in-
clude Name Changes, Divorces, Annual Re-
ports, Custody, and other notices required by 
law. To submit one of these types of notices, 
send the ad and billing information to dwlr@
dwlr.com.

Rates for all of these legal notices can always be 
found on our website at www.dwlr.com. 
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a medical questionnaire six months after 
the incident and reported he never lost time 
from work due to an on-the-job injury; (3) 
Johnson’s orthopedic surgeon, Dr. Seyla, did 
not impose work restrictions on Johnson 
until after Johnson’s employment with 
Amtrak concluded; (4) Johnson voluntarily 
ended his employment with Amtrak which, 
therefore, bars entitlement to lost wages; and 
(5) Johnson’s claim for future wages requires 
improper speculation. 
 Johnson argues that he has satisfied his 
burden for two reasons: (1) he did not work 
after the incident until April 2010 because 
he underwent physical therapy for his 
injuries; and (2) Amtrak fired him because 
of his absences caused by the work-related 
injury.  As for future lost wages, Amtrak 
contends that Dr. Seyla cleared Johnson 
to return to work for Amtrak following 
his surgery, while Johnson proffers expert 
testimony that his physical limitations 
make him non¬competitive to return to his 
previous occupation as a Class 4 engineer at 
Amtrak. 
 This court finds that genuine issues of 
material fact exist as to (1) whether Johnson 
worked immediately following the injury 
while undergoing physical therapy, and (2) 
whether Johnson could return to physically 
demanding positions that are similar to 
his previous position as a Class 4 engineer.  
Thus, the court denies Amtrak’s motion for 
summary judgment.  The argument that 

a plaintiff lacks entitlement to an award 
of damages unless he has established the 
amount of damages to a reasonable degree 
of certainty applies in the context of a trial, 
not at the summary judgment stage, where a 
plaintiff does not need to show the amount 
of damages, but, rather, need merely show 
the existence of damages that are not entirely 
speculative.  Cormier v. D.C. Water and Sewer 
Auth., 959 A.2d 658, 667 (D.C. 2008). 

Conclusion 
 The court denies Amtrak’s Motion for 
Summary Judgment because (1) Johnson 
sufficiently established a standard of care 
applicable to the lubrication of switches and 
ballast in an area near a hand thrown switch; 
(2) genuine issues of material fact exist as to 
whether Amtrak deviated from said standard 
of care; (3) FRSA does not preclude Johnson’s 
negligence claim; (4) genuine issues of fact 
exist as to a causal link between Amtrak’s 
conduct and Johnson’s injuries; and  (5) 
Johnson has provided sufficient proof of lost 
wages.  
 Therefore, it is this 26th day of August, 
2015, hereby 
 ORDERED that the defendant’s Motion 
for Summary Judgment is DENIED; and it 
is further 
 ORDERED that the court ’s July 20, 
2015 Order Denying Defendant’s Motion 
for Summary Judgment is VACATED 
and hereby AMENDED pursuant to this 
Order. 

FOOTNOTES:

 1  45 U.S.C §§ 51 et. seq. 
 2  FELA is a federal statute, and the 
question of negligence in a FELA action is 
ultimately one of federal law.  See National 
Railroad Passenger Corp v. McDavitt, 804 
A.2d 275, 278 (D.C. 2002).  Therefore, this 
Court will place significant emphasis on 
precedent established by the United States 
Supreme Court and the District of Columbia 
Federal Circuit Court. 
 3 Although not binding, other courts have 
similarly found that, in light of the holding in 
POM Wonderful, the FRSA does not preclude 
FELA claims.  See, e.g., Hananburgh v. Metro-
North Commuter R.R., 2015 U.S. Dist. LEXIS 
34008, *8-9 (S.D.N.Y. Mar. 18, 2015) (noting 
that The FRSA contains no “clearly expressed 
congressional intention” to preclude FELA 
claims and citing to POM’s admonition to 
examine Congress’s intent).  

Cite as: Johnson v. National Railroad Passenger 
Corp., 143 Daily Wash. L. Rptr. 1937 (D.C. 
Super. Ct. Aug. 26, 2015).
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THE SUPERIOR COURT FOR THE 
DISTRICT OF COLUMBIA

Family Court
 Domestic Relations Branch
Case No. 2015 DRB 001291

SHARON ROBINS,
Plaintiff

vs.
JAMES ROBINS,

Defendant
ORDER TO PUBLISH

 The object of this suit is A COMPLAINT 
FOR ABSOLUTE DIVORCE.
 On motion of the plaintiff, it is this 24TH 
day of APRIL, 2015, ordered that the defendant JAMES 
ROBINS his appearance to be entered herein on or before 
the fortieth day, exclusive of Sundays and legal holidays, oc-
curring after the date of the first publication of this Order; 
otherwise the cause will be proceeded with as in case for de-
fault. PROVIDED, a copy of this Order is published once 
a week for three successive weeks in the Daily Washing-
ton Law Reporter, and the Washington Times before said 
day. SO ORDERED. /s/ Judge Peter A. Krauthamer. Pub 
Dates: Sep. 9, 16, 23, 2015.

LIBEL AND/OR REISSUANCE OF WARRANT 
AND ADVERTISING OF SEIZURE

The District of Columbia: Whereas on the 14th DAY OF 
AUGUST, 2015, the District of Columbia filed a Libel in 
the Superior Court of the City of Washington, District of 
Columbia in Superior Court Case No. 2015 CA 005915 
against: $1,133.00 UNITED STATES CURRENCY 
( JERMAINE PROCTOR). I hereby give notice to all per-
sons claiming, the said described above, or knowing or hav-
ing anything to say why the same should not be condemned 
and forfeited, that they assert said claim in the cause by fil-
ing an Answer on or before the date returnable, NOV. 12, 
2015, in the Superior Court of the District of Columbia. 
Answers to the Libel of Information must be filed in Room 
JM170 at 500 Indiana Avenue, N.W., Washington, D.C. 
20001, Civil Clerk Office, D.C. Superior Court. Pub Date: 
SEP. 9, 2015. 

Legal Notices
Learn more about the notices 
we publish and find rates for 

all of these legal ads at 
www.DWLR.com. 

First insertions

A Classified Ad
in The DWLR 

Brings Quick Results.
Call us at 

(410)244-6688

District of Columbia
Court of Appeals

Filed August 25, 2015
No. 15-BG-924

In the Matter of MELODIE V. SHULER, Esquire
A Member of the Bar of the District of Columbia Court 

of Appeals
BDN: 197-15

ORDER
	 The	court	having	received	a	certified	copy	
of an order of the Court of Appeals of Maryland sus-
pending respondent’s license to practice law for 30 
days and requiring her to demonstrate that she is men-
tally and physically capable of resuming the practice of 
law before being reinstated, it is, accordingly, pursuant 
to D.C. Bar Rule XI, § 11(d),
 ORDERED that respondent is suspended 
from the practice of law in the District of Columbia 
pending	final	disposition	of	 this	proceeding,	effective	
on the date of entry of this order, and it is
 FURTHER ORDERED that respondent 
show cause within thirty days why she should not be 
suspended  for thirty days in the District of Columbia, 
with her reinstatement conditioned upon proof that 
her disability has ended pursuant to D.C. Bar R. XI, § 
13(g). It is
 FURTHER ORDERED that Bar Counsel 
shall	reply	to	respondent’s	response	no	later	than	fif-
teen days after service of the response. Alternatively, 
no	later	than	fifteen	days	after	respondent’s	response	
was due, Bar Counsel may object to the imposition of 
reciprocal discipline based upon the factors set forth 
in D.C. Bar Rule XI, §11(c). Bar Counsel shall provide 
the Court with the relevant portions of the record of the 
proceeding in the other disciplining court, the statute 
and rules that governed it, and a short statement iden-
tifying all of the issues that the matter presents. It is
 FURTHER ORDERED that if Bar Coun-
sel opposes the imposition of identical discipline, Bar 
Counsel shall (1) recommend appropriate non-identi-
cal discipline or (2) request that the matter be referred 
to the Board for its recommendation as to discipline. 
Respondent may reply within ten days after service of 
Bar Counsel’s submission. It is
 FURTHER ORDERED that respondent’s 
attention is drawn to the requirements of Rule XI, § 14 
relating to suspended attorneys and to the provisions 
of Rule XI, § 16(c) dealing with the timing of eligibility 
for reinstatement as related to compliance with Rule 
XI,	§	14,	including	the	filing	of	the	required	affidavit.
 BY THE COURT:
 /s/ Eric T. Washington, Chief Judge

District of Columbia
Court of Appeals

Filed August 25, 2015
No. 15-BG-925

In the Matter of EARL A. SMITH, Esquire
A Member of the Bar of the District of Columbia Court 

of Appeals
BDN: 180-15

ORDER
	 The	court	having	received	a	certified	copy	
of an order of the Court of Appeals of Maryland dis-
barring respondent, it is, accordingly, pursuant to D.C. 
Bar Rule XI, § 11(d),
 ORDERED that respondent is suspended 
from the practice of law in the District of Columbia 
pending	final	disposition	of	 this	proceeding,	effective	
on the date of entry of this order, and it is
 FURTHER ORDERED that respondent 
show cause within thirty days why he should not be 
disbarred. It is
 FURTHER ORDERED that Bar Counsel 
shall	reply	to	respondent’s	response	no	later	than	fif-
teen days after service of the response. Alternatively, 
no	later	than	fifteen	days	after	respondent’s	response	
was due, Bar Counsel may object to the imposition of 

Attorney Disciplines

reciprocal discipline based upon the factors set forth 
in D.C. Bar Rule XI, §11(c). Bar Counsel shall provide 
the Court with the relevant portions of the record of the 
proceeding in the other disciplining court, the statute 
and rules that governed it, and a short statement iden-
tifying all of the issues that the matter presents. It is
 FURTHER ORDERED that if Bar Coun-
sel opposes the imposition of identical discipline, Bar 
Counsel shall (1) recommend appropriate non-identi-
cal discipline or (2) request that the matter be referred 
to the Board for its recommendation as to discipline. 
Respondent may reply within ten days after service of 
Bar Counsel’s submission. It is
 FURTHER ORDERED that respondent’s 
attention is drawn to the requirements of Rule XI, § 14 
relating to suspended attorneys and to the provisions 
of Rule XI, § 16(c) dealing with the timing of eligibility 
for reinstatement as related to compliance with Rule 
XI,	§	14,	including	the	filing	of	the	required	affidavit.
 BY THE COURT:
 /s/ Eric T. Washington, Chief Judge

District of Columbia
Court of Appeals

Filed August 25, 2015
No. 13-BG-38

In the Matter of JAMES C. UNDERHILL, JR., 
Esquire

A Member of the Bar of the District of Columbia Court 
of Appeals

BDN: 388-12
ORDER

	 The	court	having	received	a	certified	copy	
of an order of the Presiding Disciplinary Judge of the 
Colorado Supreme Court revoking respondent’s pro-
bation and reinstating the previously-stayed three 
months and one day suspension, coupled with a re-
quirement	 that	respondent	must	file	a	petition	for	re-
instatement prior to resuming the practice of law, it is, 
accordingly, pursuant to D.C. Bar Rule XI, § 11(d),
 ORDERED that respondent is suspended 
from the practice of law in the District of Columbia 
pending	final	disposition	of	 this	proceeding,	effective	
on the date of entry of this order, and it is
 FURTHER ORDERED that respondent 
show cause within thirty days why he should not be 
suspended from the practice of law in the District of 
Columbia for a period of three months and one day, 
with his reinstatement conditioned upon a showing of 
fitness.	It	is
 FURTHER ORDERED that Bar Counsel 
shall	reply	to	respondent’s	response	no	later	than	fif-
teen days after service of the response. Alternatively, 
no	later	than	fifteen	days	after	respondent’s	response	
was due, Bar Counsel may object to the imposition of 
reciprocal discipline based upon the factors set forth 
in D.C. Bar Rule XI, §11(c). Bar Counsel shall provide 
the Court with the relevant portions of the record of the 
proceeding in the other disciplining court, the statute 
and rules that governed it, and a short statement iden-
tifying all of the issues that the matter presents. It is
 FURTHER ORDERED that if Bar Coun-
sel opposes the imposition of identical discipline, Bar 
Counsel shall (1) recommend appropriate non-identi-
cal discipline or (2) request that the matter be referred 
to the Board for its recommendation as to discipline. 
Respondent may reply within ten days after service of 
Bar Counsel’s submission. It is
 FURTHER ORDERED that respondent’s 
attention is drawn to the requirements of Rule XI, § 14 
relating to suspended attorneys and to the provisions 
of Rule XI, § 16(c) dealing with the timing of eligibility 
for reinstatement as related to compliance with Rule 
XI,	§	14,	including	the	filing	of	the	required	affidavit.
 BY THE COURT:
 /s/ Eric T. Washington, Chief Judge
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The Shoebox Shuffle is a fun-filled family event that benefits the Taylor 
Foundation and its Shoebox Packing Party. The Shuffle is a chip-timed 5k 
race and 1-mile family walk held in beautiful northern Baltimore County. All 
fees and expenses related to this event are covered by a local business 
which translates into all donations and entry fees going towards filling the 
Shoebox Christmas gifts. Every $25 entry fee will provide the items needed 
to fill 10 Shoebox Christmas gifts for less fortunate kids around the world.

Saturday, September 12, 2015 at 8:00 AM
 

Pulse Health & Fitness
14630 York road
Sparks, Maryland

 
Contact

Taylor Technologies
410-472-4340

rebeccar@taylortechnologies.com
To register and for more information please visit 

www.firstgiving.com/shoeboxshuffle


